NY State Revolving Fund
MWBE / EEO / DBRA / AIS
Bid Packet for

Construction Contracts

Effective October 1, 2014

New York State Environmental Facilities Corporation
625 Broadway, Albany, NY 12207-2997
(800) 882 9721
P: (518) 402-7396 F: (518) 402-7456
www.efc.ny.gov



Page 1

Text Left Blank

The SRF Bid Packet
SRF Construction Contracts Revision Date: 10/1/2014



Page 2
BID PACKET FOR CONSTRUCTION CONTRACTS

NEW YORK CLEAN WATER and DRINKING WATER STATE REVOLVING FUNDS
Administered by the New York State Environmental Facilities Corporation (EFC)

Contents of Bid Packet

Part 1: REQUIRED CONTRACT LANGUAGE ........coiiiiiiiiiiii e 4

The required contract language to be inserted into all construction contracts to
satisfy Davis Bacon, Equal Employment Opportunity (EEO), Disadvantaged
Business Enterprise (DBE), Minority & Women Owned Business Enterprise
(MWBE), American Iron and Steel (AIS) and some other Clean/Drinking Water
State Revolving Fund (SRF) Program requirements.

Part 2: GUIDANCE MATERIALS ... 20

A description of the program requirements as they relate to construction
contracts funded in whole or in part by the New York State Revolving Funds — all
contracts and subcontracts.

Checklists summarizing important required forms or steps to be completed by the
Contractor are included at the end of this section.

Part 3: REQUIRED FORMS ... .. 40

Copies of required forms are included at the end of this packet for the
Contractor’s use. All forms can be found on the EFC website (www.efc.gov).

The SRF Bid Packet
SRF Construction Contracts Revision Date: 10/1/2014



Page 3

Text Left Blank

The SRF Bid Packet
SRF Construction Contracts Revision Date: 10/1/2014



Page 4

PART 1:
REQUIRED CONTRACT LANGUAGE

This Part 1 is to be inserted in its entirety for ALL construction contracts and
subcontracts being funded in whole or in part with SRF funds.

Check EFC’s website (www.efc.ny.gov/) for updates.

**Please note that the contractual language in its entirety is not necessarily applicable to
all projects. Information is provided in parentheses below each program section within
to identify circumstances when certain language is not applicable.**
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REQUIRED TERMS FOR PROJECT CONTRACTS AND SUBCONTRACTS

**(This section applies to all contracts)**

In accordance with the terms and conditions set forth in Section 5.1 of the Project Finance Agreement,
Recipient agrees that the following language will be included in all contracts and subcontracts regarding the
Project including but not limited to those relating to construction, engineering, architectural, legal and fiscal
services, as required by federal and state laws, regulations, and executive orders applicable to this Project:

Defined Terms:

The term “Bid Packets” means the New York State Revolving Fund (SRF) Bid Packet for Construction
Contracts and Bid Packet for Non-Construction Contracts and Service Providers, available at

www.efc.ny.gov/.

The term “contractor”, as used in this contract or subcontract, means, and applies to, all prime contractors,
consultants and service providers as hereinafter defined, unless specifically referred to otherwise.

The term “subcontractor”, as used in this contract or subcontract, means, and applies to, any individual or
business enterprise that has an agreement, purchase order, or any other contractual arrangement with a
contractor.

The term “EEO policy statement” means a statement of the contractor and subcontractor setting forth at least
the following:

0] A statement that the contractor will provide for and promote equal employment opportunity free
of discrimination and harassment against any person on the basis of race, color, national origin,
age, disability, sex, gender, sexual orientation, religion, genetic characteristics or information,
status as a victim of domestic violence, veteran or military status, marital or family status, or any
other discrimination prohibited by law, and will undertake or continue existing programs of
affirmative action to ensure that minority group members and women are afforded equal
employment opportunities without discrimination and will make and document its conscientious
and active efforts to employ and utilize minority group members and women in its work force on
contracts relating to the Project.

(i) An agreement that all of contractor’s solicitations or advertisements for employees will state that,
in the performance of the contract relating to this Project, all qualified applicants will be provided
with equal employment opportunity free of discrimination and harassment against any person on
the basis of race, color, national origin, age, disability, sex, gender, sexual orientation, religion,
genetic characteristics or information, status as a victim of domestic violence, veteran or military
status, marital or family status, or any other discrimination prohibited by law.

(iii) An agreement to request each employment agency, labor union, or authorized representative of
workers with which it has a collective bargaining or other agreement or understanding, to furnish
a written statement that such employment agency, labor union, or representative will not
discriminate or harass on the basis of race, color, national origin, age, disability, sex, gender,
sexual orientation, religion, genetic characteristics or information, status as a victim of domestic
violence, veteran or military status, marital or family status, or any other discrimination prohibited
by law and that such union or representative will affirmatively cooperate in the implementation of
the contractor’s obligations herein.

(iv) An agreement to comply with the provisions of the Human Rights Law (Article 15 of the
Executive Law), including those relating to non-discrimination on the basis of prior criminal
conviction and prior arrest, and with all other State and federal statutory constitutional non-
discrimination provisions.

The term “EFC” means the New York State Environmental Facilities Corporation.
The term “EPA” means the United States Environmental Protection Agency.
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The term “ESD” means the Empire State Development Corporation - Division of Minority and Women'’s
Business Development.

The term “Recipient” means the party, other than EFC, to a grant agreement or a project finance agreement
with EFC through which funds for the payment of amounts due hereunder are being paid in whole or in part.

The term “Service Providers” means professional services, such as legal, engineering, financial advisory or
other professional services, supplies, commodities, equipment, materials, and travel.

The term “State” means the State of New York.

The term “Treatment Works Project” means a Clean Water Act (CWA) Section 212 project. Examples
include new, expanded or rehabilitated wastewater; sludge treatment and disposal facilities including
biosolids reuse; collector, trunk and interceptor sewers; sewer rehabilitation and infiltration/inflow
correction; municipally-owned sewers and treatment capacity for industrial wastewater; combined sewer
overflow (CSO) abatement; stormwater resiliency and pollution abatement; energy initiatives, including
energy efficiency and on-site power generation for treatment plants and sewer systems; water treatment
plant filter backwash and sludge treatment; water efficiency projects, including conservation and reuse of
water; septage hauling and marine vessel pump out/treatment facilities; publically-owned water
conservation/reuse devices or systems; and security measures for wastewater treatment plants and
sewer systems.

The terms “Nonpoint Source Projects” and “Green Infrastructure Project” mean a CWA Section 319
Project. Examples include green infrastructure projects that manage stormwater, such as constructed
wetlands, biofilters, porous pavement and green roofs; waterbody restoration including stream bank
stabilization and drainage erosion and sediment control; restoration of riparian vegetation, wetlands and
other water bodies; land acquisition or conservation easements for water quality protection; stormwater
management facilities, such as street sweepers and catch basin vacuum vehicles, sediment traps and
basins; and capping and closure of municipal solid waste landfills, landfill reclamation, landfill leachate
collection, storage and treatment of landfill gas collection and control systems.

The term “Estuary Management Program Project” means a CWA Section 320 Project. Examples include

projects necessary to implement the EPA-approved Estuary Conservation and Management Plans for the
New York-New Jersey Harbor; Peconic Bay; and Long Island Sound Estuaries.

EEO AND MWBE LANGAUGE, GOALS AND OTHER PROGRAM REQUIREMENTS

Interpretation:

This contract is subject to Article 15-A of the Executive Law (Article 15-A) and 5 NYCRR 140-145 (the
Regulations) and shall be considered a State Contract as defined therein. If any of the terms herein conflict
with Article 15-A or the Regulations, such law and regulations shall supersede these requirements.

Representations and Acknowledgements of Contractor and Subcontractor:

The contractor acknowledges that funds for the payment of amounts due under this contract are being
provided in whole or in part subject to the terms and conditions of a grant agreement or a project finance
agreement with EFC.

The contractor represents that it has submitted an EEO policy statement and an MWBE Utilization Plan
(prime contractors only) to the Recipient, prior to the execution of this contract.

Suspension/Debarment - The contractor is not a debarred or suspended party under 2 CFR Part 180, 2 CFR
Part 1532 and 40 CFR Part 32. Further, neither the contractor nor any of its subcontractors have contracted
with, or will contract with, any debarred or suspended party under the foregoing regulations or with any party
that has been determined to be ineligible to bid under Section 316 of the Executive Law.

Equal Employment Opportunity (EEO), Affirmative Action, MWBE and Other Covenants:
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Contractor and subcontractor shall comply with all federal and state laws, regulations, and executive orders
applicable to this Project, and shall provide such documentation, including periodic reports, as may be
requested from time to time and as set forth in guidance documentation available at www.efc.ny.gov/,
including but not limited to the Bid Packets.

With respect to this contract, the contractor and subcontractor shall undertake or continue existing programs
of affirmative action and equal employment opportunity to ensure that minority group members and women
are afforded equal employment opportunities without discrimination because of race, color, national origin
(including limited English proficiency), age, disability, sex, gender, sexual orientation, religion, genetic
characteristics or information, status as a victim of domestic violence, veteran or military status, marital or
family status, or any other discrimination prohibited by law. For these purposes, affirmative action shall apply
in the areas of recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, layoff, or
termination and rates of pay or other forms of compensation.

MWBE PROGRAM

**(Applies to all: (1) Construction Contracts greater than $100,000
(2) Contracts that are initially under this thresholds but subsequent change orders or
contract amendments increased the contract value above $100,000
(3) Change orders greater than $25,000)**

MWBE Goals - The contractor agrees to pursue MWBE goals in effect at the time of execution of this
contract. The MWBE goals shall be applied to the total amount being funded pursuant to the grant
agreement or project finance agreement with EFC.

10/1/2012 — Present MWBE Combined Goal*
All counties 20%
*May be any combination of MBE and/or WBE patrticipation

Contractors shall solicit participation of MWBE contractors (including subcontractors, consultants and service
providers) for SRF-funded projects in accordance with the aforementioned goals. The contractor must
submit sufficient documentation to demonstrate good faith efforts to provide opportunities for MWBE
participation for work related to the SRF-funded project in the event respective goals are not achieved.
Guidance pertaining to documentation of good faith efforts is set forth in the Bid Packet.

The contractor agrees that for purposes of providing meaningful participation by MWBES on the contract and
achieving the goals, contractor will reference the directory of New York State Certified MWBESs found at the
following internet address: ny.newnycontracts.com.

Subcontractors who in turn subcontract work shall also comply with MWBE requirements for that contract.

MWBE Utilization Plan (MWBE Utilization Plan requirements apply to contractors. MWBE Utilization Plans
are submitted to the SRF Recipient’s minority business officer (MBO) prior to execution of a contract.) Each
contractor shall prepare an MWBE Utilization Plan, and any subsequent revisions or amendments thereto,
that provides information describing MBEs and WBEs to be utilized at various times during the performance
of this contract. The MWBE Utilization Plan shall identify the contractor’s proposed MBE and WBE utilization
for this contract and the MWBE participation goals established for this contract by EFC. The MBEs and
WBEsSs identified in the MWBE Utilization Plan must be certified by, or have applied for, certification from ESD.

In the event that the contractor's approved MWBE Utilization Plan does not propose achievement of the
MWBE participation goals for this contract, the contractor shall complete a waiver request as hereinafter
referenced.

Submission — Within 30 days of execution of this contract, the contractor shall submit to the Recipient copies
of all signed subcontracts, agreements, and/or purchase orders referred to in the MWBE Utilization Plan.

Compliance — The contractor agrees to adhere to its approved MWBE Utilization Plan for the participation of
MWABEs on this contract pursuant to their respective MWBE goals.
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Waivers — If the contractor’s application of good faith efforts does not result in the utilization of MBE and/or
WBE firms to achieve the aforementioned goals then, prior to execution of a contract, the contractor shall
complete the waiver request portion of the MWBE Utilization Plan and submit it to the Recipient. The
contractor is entitled to receive a written notice of acceptance or denial within 20 days of receipt. Upon
receipt of a notice of deficiency from the Recipient, the contractor shall respond with a written remedy to such
notice within 7 days. Such response may include a request for a total or partial waiver of the aforementioned
goals.

The contractor shall comply with the requirements set forth in the Bid Packets regarding waivers.
Required Reports — MWBE Monthly Report — The contractor agrees to submit a report to the Recipient by

the 3™ business day following the end of each month over the term of this contract documenting the
payments made and the progress towards achievement of the MWBE goals of this contract.

EEO PROGRAM

**(Applies to all Construction Contracts and Subcontracts)**
Required Reports - EEO Workforce Utilization Reports

During the term of this contract, the contractor and subcontractor shall submit to the Recipient EEO
Workforce Utilization Reports. Contractor and subcontractor shall submit this information on a monthly basis
to report the actual labor hours utilized in the performance of this contract by the specified categories listed
including ethnic background, gender, and Federal occupational categories. The EEO Workforce Utilization
Report must be submitted to report this information.

All EEO Workforce Utilization Reports submitted by the contractor and subcontractor shall reflect a
separation of the workforce utilized in the performance of this contract from contractor or subcontractor's total
workforce. The contractor shall submit the EEO Workforce Utilization Report and indicate that the information
provided relates to the actual workforce utilized on this contract. If the contractor or subcontractor fails to
separate the workforce to be utilized on this contract from the total workforce, as determined by Recipient, the
contractor shall submit the EEO Workforce Utilization Report and indicate that the information provided is the
contractor or subcontractor's total workforce during the subject time frame, not limited to work specifically
under this contract.

DISADVANTAGED BUSINESS ENTERPRISES

**(Applies to all contracts)**

The contractor and subcontractor shall not discriminate on the basis of race, color, national origin or sex in
the performance of this contract. The contractor and subcontractor shall carry out applicable requirements of
40 CFR Part 33 in the award and administration of contracts awarded under EPA financial assistance
agreements. Failure by the contractor and subcontractor to carry out these requirements is a material breach
of this contract which may result in the termination of this contract or other legally available remedies.
Contractors and subcontractors shall comply with the requirements set forth in the Bid Packets regarding
Disadvantaged Business Enterprises.

REMEDIES
**(Applies to all contracts)**

Upon a determination by the Recipient of the contractor's non-responsiveness, non-responsibility or breach
as a result of a failure to comply with the requirements of Article 15-A and the Regulations, the Recipient may
withhold funds under this contract or take such other actions, impose liquidated damages or commence
enforcement proceedings as set forth herein or as otherwise allowed by law or in equity.

If the contractor or subcontractor fails to submit to Recipient an EEO policy statement consistent with the
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provisions set forth in clauses (i), (ii), (iii) and (iv) of the definition thereof and within the timeframe required
therefor, Recipient may declare this contract to be null and void.

Contractor and subcontractor agree that a failure to submit and/or adhere to its EEO policy statement, EEO
Workforce Staffing Plan for Service Provider (Non-construction) Contracts (if applicable), and an MWBE
Utilization Plan (contractors only), and any other required periodic reports, shall constitute a material breach
of the terms of this contract, entitling Recipient to any remedy provided herein, including but not limited to, a
finding of contractor non-responsiveness.

Liquidated or Other Damages - If it has been determined by the Recipient or NYSEFC that the contractor is
not in compliance with the requirements herein or refuses to comply with such requirements, or if the
contractor is found to have willfully and intentionally failed to comply with the MWBE participation goals, the
contractor shall be obligated to pay to Recipient liquidated damages or other appropriate damages, as
determined by the Recipient or EFC, , in accordance with Section 316-a of Article 15-A and 5 NYCRR
§142.13.

Liquidated damages shall be calculated as an amount not to exceed the difference between:

1. All sums identified for payment to MWBEs had the contractor achieved the contractual MWBE
goals; and

2. All sums actually paid to MWBEs for work performed or materials supplied under this contract.

In the event a determination has been made by the Recipient or EFC which requires the payment of
liguidated damages and such identified sums have not been withheld, contractor shall pay such liquidated
damages to the Recipient within sixty (60) days after they are assessed unless prior to the expiration of such
sixtieth day, the contractor has filed a complaint with ESD pursuant to Subdivision 8 of Section 313 of the
Executive Law in which event the liquidated damages shall be payable if the Director of ESD renders a
decision in favor of the Recipient.

RESTRICTIONS ON LOBBYING

**(Applies to all contracts greater than $100,000)**
The contractor and subcontractor executing a contract in excess of $100,000 agree to provide to the

Recipient an executed Certification For Contracts, Grants, Loans, and Cooperative Agreements 40 CFR
34, in the form attached hereto, consistent with the requirements of 40 CFR Part 34.

DAVIS-BACON (DB) PREVAILING WAGE REQUIREMENTS

**(Applies to all: (1) Construction Contracts greater than $2,000
(2) CWSRF Treatment Works Projects only — see Defined Terms
(3) DWSRF projects)**

The Recipient acknowledges and hereby agrees to comply with the Wage Rate Requirements under the
Davis-Bacon Act, which are hereby restated in pertinent part as follows:

Preamble

The Clean Water Act (CWA) and Safe Drinking Water Act (SDWA) require that all laborers and
mechanics employed by contractors and subcontractors on projects funded directly by or assisted in
whole or in part by and through the Federal Government pursuant to the SRF shall be paid wages at
rates not less than those prevailing on projects of a character similar in the locality as determined by the
Secretary of Labor in accordance with subchapter IV of chapter 31 of title 40, United States Code.

Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C. 3145, the Department of Labor
has issued regulations at 29 CFR Parts 1, 3, and 5 to implement the Davis-Bacon (DB) and related Acts.
Regulations in 29 CFR 5.5 instruct agencies concerning application of the standard DB contract clauses
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set forth in that section. Federal agencies providing grants, cooperative agreements, and loans under the
SRF shall ensure that the standard DB contract clauses found in 29 CFR 5.5(a) are incorporated in any
resultant covered contracts that are in excess of $2,000 for construction, alteration or repair (including
painting and decorating).

With respect to the Clean Water and Safe Drinking Water State revolving Funds, EPA provides
capitalization grants to the State which in turn, through EFC, provides subgrants or loans to eligible
entities within the State (Recipient(s)). Typically, the Recipients are municipal or other local governmental
entities. For these types of Recipients, the provisions set forth under Roman Numeral |, below, shall
apply. Although EPA and the State remain responsible for ensuring Recipients’ compliance with the
wage rate requirements set forth herein, those Recipients shall have the primary responsibility to maintain
payroll records as described in Section 3(ii)(A), below and for compliance as described in Section I-5.

Requirements under the Davis-Bacon Act for Recipients

The following terms and conditions specify how the New York State Environmental Facilities Corporation
(EFC) and governmental Recipients will meet the DB requirements. If a Recipient has questions
regarding when DB applies, obtaining the correct DB wage determinations, DB provisions, or compliance
monitoring, it may contact EFC. EFC or Recipient may also obtain additional guidance from the web site
of the Department of Labor (DOL) at http://www.dol.gov/whd/programs/dbra/.

1. Applicability of the Davis-Bacon (DB) prevailing wage requirements.

Davis-Bacon prevailing wage requirements apply to the construction, alteration, and repair activity of
infrastructure, including all construction, alteration and repair activity involving waste water or drinking
water treatment plants as subject to DB. If a Recipient encounters a unique situation at a site that
presents uncertainties regarding DB applicability, the Recipient must discuss the situation with EFC
before authorizing work on that site.

2. Obtaining Wage Determinations.

(a) Recipients shall obtain the wage determination for the locality in which a covered activity subject to
DB will take place prior to issuing requests for bids, proposals, quotes or other methods for soliciting
contracts (solicitation) for activities subject to DB. These wage determinations shall be incorporated
into solicitations and any subsequent contracts. Prime contracts must contain a provision requiring
that subcontractors follow the wage determination incorporated into the prime contract.

(i) While the solicitation remains open, the Recipient shall monitor www.wdol.gov on a weekly basis
to ensure that the wage determination contained in the solicitation remains current. The
Recipients shall amend the solicitation if DOL issues a modification more than 10 days prior to
the closing date (i.e. bid opening) for the solicitation. If DOL modifies or supersedes the
applicable wage determination less than 10 days prior to the closing date, the Recipients may
request a finding from EFCthat there is not a reasonable time to notify interested contractors of
the modification of the wage determination. EFCwill provide a report of its findings to the
Recipient.

(ii) If the Recipient does not award the contract within 90 days of the closure of the solicitation, any
modifications or supersedes DOL makes to the wage determination contained in the solicitation
shall be effective unless EFC, at the request of the Recipient, obtains an extension of the 90 day
period from DOL pursuant to 29 CFR 1.6(c)(3)(iv). The Recipient shall monitor www.wdol.gov on
a weekly basis if it does not award the contract within 90 days of closure of the solicitation to
ensure that wage determinations contained in the solicitation remain current.

(b) If the Recipient carries out activity subject to DB by issuing a task order, work assignment or similar
instrument to an existing contractor (ordering instrument) rather than by publishing a solicitation, the
Recipient shall insert the appropriate DOL wage determination from www.wdol.gov into the ordering
instrument.

(c) Recipient shall review all subcontracts subject to DB entered into by prime contractors to verify that
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the prime contractor has required its subcontractors to include the applicable wage determinations.

As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
Recipient’s contract after the award of a contract or the issuance of an ordering instrument if DOL
determines that the Recipient has failed to incorporate a wage determination or has used a wage
determination that clearly does not apply to the contract or ordering instrument. If this occurs, the
Recipient shall either terminate the contract or ordering instrument and issue a revised solicitation or
ordering instrument or incorporate DOL's wage determination retroactive to the beginning of the
contract or ordering instrument by change order. The Recipient’s contractor must be compensated
for any increases in wages resulting from the use of DOL'’s revised wage determination.

Contract and Subcontract provisions.

The Recipient(s) shall insert in full in any contract in excess of $2,000 which is entered into for the
actual construction, alteration and/or repair, including painting and decorating, of a public building or
public work, or building or work financed in whole or in part from Federal funds or in accordance with
guarantees of a Federal agency or financed from funds obtained by pledge of any contract of a
Federal agency to make a loan, grant or annual contribution (except where a different meaning is
expressly indicated), and which is subject to the labor standards provisions of any of the acts listed in
§ 5.1, the following clauses:

(1) Minimum wages

0] All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3) ), the full
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part hereof, regardless of any
contractual relationship which may be alleged to exist between the contractor and such
laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv)
of this section; also, regular contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or programs which cover the
particular weekly period, are deemed to be constructively made or incurred during such
weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and
fringe benefits on the wage determination for the classification of work actually performed,
without regard to skill, except as provided in § 5.5(a)(4). Laborers or mechanics
performing work in more than one classification may be compensated at the rate specified
for each classification for the time actually worked therein: Provided, That the employer's
payroll records accurately set forth the time spent in each classification in which work is
performed. The wage determination (including any additional classification and wage
rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster
(WH-1321) shall be posted at all times by the contractor and its subcontractors at the site
of the work in a prominent and accessible place where it can be easily seen by the
workers.

Recipients may obtain wage determinations from the U.S. Department of Labor’'s web site,
www.wdol.gov.

(i)(A) The Recipient(s), on behalf of EPA, shall require that any class of laborers or mechanics,
including helpers, which is not listed in the wage determination and which is to be
employed under the contract shall be classified in conformance with the wage
determination. The EPA award official shall approve an additional classification and wage
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rate and fringe benefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the Recipient(s) agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the Recipient(s) to the State award official. The State
award official will transmit the report, to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of Labor, Washington, DC
20210. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification action within 30 days of receipt and so advise
the State award official or will notify the State award official within the 30-day period that
additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification
or their representatives, and the and the Recipient(s) do not agree on the proposed
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), the award official shall refer the questions, including the views of all
interested parties and the recommendation of the State award official, to the Administrator
for determination. The Administrator, or an authorized representative, will issue a
determination within 30 days of receipt and so advise the contracting officer or will notify
the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in the
classification.

(i)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program,
Provided, That the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

(2) Withholding

The Recipient(s), shall upon written request of the EPA Award Official or an authorized
representative of the Department of Labor, withhold or cause to be withheld from the contractor
under this contract or any other Federal contract with the same prime contractor, or any other
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by
the same prime contractor, so much of the accrued payments or advances as may be considered
necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed
by the contractor or any subcontractor the full amount of wages required by the contract. In the
event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper,
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employed or working on the site of the work, all or part of the wages required by the contract, the
(Agency) may, after written notice to the contractor, sponsor, applicant, or owner, take such
action as may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased.

(3) Payrolls and basic records

0] Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address,
and social security number of each such worker, his or her correct classification, hourly
rates of wages paid (including rates of contributions or costs anticipated for bona fide
fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of
the Davis-Bacon Act), daily and weekly number of hours worked, deductions made and
actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv)
that the wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) of
the Davis-Bacon Act, the contractor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the plan or program is financially
responsible, and that the plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the costs anticipated or the
actual cost incurred in providing such benefits. Contractors employing apprentices or
trainees under approved programs shall maintain written evidence of the registration of
apprenticeship programs and certification of trainee programs, the registration of the
apprentices and trainees, and the ratios and wage rates prescribed in the applicable
programs.

(ii)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the Recipient, that is, the entity that receives the sub-
grant or loan from EFC. Such documentation shall be available on request of EFC or
EPA. As to each payroll copy received, the Recipient shall provide written confirmation in
a form satisfactory to the State indicating whether or not the project is in compliance with
the requirements of 29 CFR 5.5(a)(1) based on the most recent payroll copies for the
specified week. The payrolls shall set out accurately and completely all of the information
required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security
numbers and home addresses shall not be included on the weekly payrolls. Instead the
payrolls shall only need to include an individually identifying number for each employee
(e.g., the last four digits of the employee's social security number). The required weekly
payroll information may be submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division Web site at
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social security number and current
address of each covered worker, and shall provide them upon request to the Recipient(s)
for transmission to the State or EPA if requested by EPA, the State, the contractor, or the
Wage and Hour Division of the Department of Labor for purposes of an investigation or
audit of compliance with prevailing wage requirements. It is not a violation of this section
for a prime contractor to require a subcontractor to provide addresses and social security
numbers to the prime contractor for its own records, without weekly submission to the
Recipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by
the contractor or subcontractor or his or her agent who pays or supervises the payment of
the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided
under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is
being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such
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information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions have
been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231
of title 31 of the United States Code.

(i)  The contractor or subcontractor shall make the records required under paragraph (a)(3)(i)
of this section available for inspection, copying, or transcription by authorized
representatives of the State, EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the contractor
or subcontractor fails to submit the required records or to make them available, the
Federal agency or State may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may be grounds for debarment
action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees

0] Apprentices. Apprentices will be permitted to work at less than the predetermined rate for
the work they performed when they are employed pursuant to and individually registered
in a bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship Training, Employer and
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a
person is employed in his or her first 90 days of probationary employment as an
apprentice in such an apprenticeship program, who is not individually registered in the
program, but who has been certified by the Office of Apprenticeship Training, Employer
and Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible
for probationary employment as an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under the registered program. Any
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a contractor is performing
construction on a project in a locality other than that in which its program is registered, the
ratios and wage rates (expressed in percentages of the journeyman's hourly rate)
specified in the contractor's or subcontractor's registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program
for the apprentice's level of progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination. Apprentices shall be paid fringe
benefits in accordance with the provisions of the apprenticeship program. If the
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apprenticeship program does not specify fringe benefits, apprentices must be paid the full
amount of fringe benefits listed on the wage determination for the applicable classification.
If the Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In
the event the Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is
approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be
paid fringe benefits in accordance with the provisions of the trainee program. If the trainee
program does not mention fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage determination which provides for less
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate
who is not registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any trainee
performing work on the job site in excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate on the wage determination
for the work actually performed. In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no longer be permitted to
utilize trainees at less than the applicable predetermined rate for the work performed until
an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements
of Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements
of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines may
by appropriate, and also a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of
the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated
by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of
this contract shall not be subject to the general disputes clause of this contract. Such disputes
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shall be resolved in accordance with the procedures of the Department of Labor set forth in 29
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and Recipient(s), State, EPA, the U.S. Department of
Labor, or the employees or their representatives.

(10) Certification of eligibility.

0] By entering into this contract, the contractor certifies that neither it (nor he or she) nor any
person or firm who has an interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(i) No part of this contract shall be subcontracted to any person or firm ineligible for award of
a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(i) ~ The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a)Contract Work Hours and Safety Standards Act. The Recipient shall insert the following clauses set
forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an amount in excess
of $100,000 and subject to the overtime provisions of the Contract Work Hours and Safety Standards
Act. These clauses shall be inserted in addition to the clauses required by Item 3, above or 29 CFR
4.6. As used in this paragraph, the terms laborers and mechanics include watchmen and guards.

1)

(2)

3)

(4)

Overtime requirements. No contractor or subcontractor contracting for any part of the contract
work which may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is employed on such
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause
set forth in paragraph (a)(1) of this section the contractor and any subcontractor responsible
therefore shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall
be liable to the United States (in the case of work done under contract for the District of Columbia
or a territory, to such District or to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or mechanic, including
watchmen and guards, employed in violation of the clause set forth in paragraph (a)(1) of this
section, in the sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (a)(1) of this section.

Withholding for unpaid wages and liguidated damages. The Recipient, upon written request of the
EPA Award Official or an authorized representative of the Department of Labor, shall withhold or
cause to be withheld, from any moneys payable on account of work performed by the contractor
or subcontractor under any such contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to the Contract Work Hours and Safety
Standards Act, which is held by the same prime contractor, such sums as may be determined to
be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages and
liquidated damages as provided in the clause set forth in paragraph (b)(2) of this section.

Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (a)(1) through (4) of this section and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
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paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the Contract Work
Hours and Safety Standards Act and not to any of the other statutes cited in 29 CFR 5.1, the Recipient
shall insert a clause requiring that the contractor or subcontractor shall maintain payrolls and basic
payroll records during the course of the work and shall preserve them for a period of three years from
the completion of the contract for all laborers and mechanics, including guards and watchmen, working
on the contract. Such records shall contain the name and address of each such employee, social
security number, correct classifications, hourly rates of wages paid, daily and weekly number of hours
worked, deductions made, and actual wages paid. Further, the Recipient shall insert in any such
contract a clause providing that the records to be maintained under this paragraph shall be made
available by the contractor or subcontractor for inspection, copying, or transcription by authorized
representatives of the (write the name of agency) and the Department of Labor, and the contractor or
subcontractor will permit such representatives to interview employees during working hours on the job.

5. Compliance Verification

(a) The Recipient shall periodically interview a sufficient number of employees entitled to DB prevailing
wages (covered employees) to verify that contractors or subcontractors are paying the appropriate
wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be conducted in confidence. The
Recipient must use Standard Form 1445 or equivalent documentation to memorialize the interviews.
Copies of the SF 1445 are available from EPA on request.

(b) The Recipient shall establish and follow an interview schedule based on its assessment of the risks of
noncompliance with DB posed by contractors or subcontractors and the duration of the contract or
subcontract. Recipients must increase the frequency of the interviews if the initial interviews or other
information indicates that there is a risk that the contractor or subcontractor is not complying with DB.
Recipients shall immediately conduct necessary interviews in response to an alleged violation of the
prevailing wage requirements. All interviews shall be conducted in confidence.

(c) The Recipient shall periodically conduct spot checks of a representative sample of weekly payroll data
to verify that contractors or subcontractors are paying the appropriate wage rates. The Recipient shall
establish and follow a spot check schedule based on its assessment of the risks of nhoncompliance
with DB posed by contractors or subcontractors and the duration of the contract or subcontract. At a
minimum, the Recipient must spot check payroll data within two weeks of each contractor or
subcontractor’'s submission of its initial payroll data and two weeks prior to the completion date the
contract or subcontract. Recipients must conduct more frequent spot checks if the initial spot check or
other information indicates that there is a risk that the contractor or subcontractor is not complying with
DB. In addition, during the examinations the Recipient shall verify evidence of fringe benefit plans and
payments thereunder by contractors and subcontractors who claim credit for fringe benefit
contributions.

(d) The Recipient shall periodically review contractors and subcontractors use of apprentices and trainees
to verify registration and certification with respect to apprenticeship and training programs approved by
either the U.S Department of Labor or a state, as appropriate, and that contractors and subcontractors
are not using disproportionate numbers of, laborers, trainees and apprentices. These reviews shall be
conducted in accordance with the schedules for spot checks and interviews described in Item 5(b) and
(c) above.

(e) Recipients must immediately report potential violations of the DB prevailing wage requirements to the
EPA DB contact listed above and to the appropriate DOL Wage and Hour District Office listed at
http://www.wdol.gov/.

The SRF Bid Packet
SRF Construction Contracts Revision Date: 10/1/2014



Page 18

AMERICAN IRON AND STEEL (AIS) REQUIREMENT

**(Applies to all: (1) CWSRF Treatment Works Projects only — see Defined Terms
(2) DWSREF projects)**

The Contractor acknowledges to and for the benefit of the Recipient of the Clean Water State Revolving
Fund (CWSRF) or the Drinking Water State Revolving Fund (DWSRF) financial assistance that the
Contractor understands the goods and services under this Agreement are being funded with monies
made available by the New York State Environmental Facilities Corporation (EFC) through the CWSRF or
the DWSRF and that such funding is subject to certain statutory restrictions requiring that certain iron and
steel products used in the project be produced in the United States (“American Iron and Steel
Requirement”) including iron and steel products provided by the Contractor pursuant to this Agreement.

The Contractor hereby represents and warrants that:

(a) the Contractor has reviewed and understands the American Iron and Steel Requirement,

(b) all of the iron and steel products covered by the American Iron and Steel Requirement used in
the project will be and/or have been produced in the United States in a manner that complies
with the American Iron and Steel Requirement, unless a waiver of the requirement is approved,
and

(c) the Contractor will provide any further verified information, certification or assurance of
compliance with this paragraph, or information necessary to support a waiver of the American
Iron and Steel Requirement, as may be requested by the Recipient.

Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph by the
Contractor shall permit the Recipient to recover as damages against the Contractor any loss, expense, or
cost (including without limitation attorney’s fees) incurred by the Recipient resulting from any such failure
(including without limitation any impairment or loss of funding, whether in whole or in part, from the EFC
or any damages owed to the EFC by the Recipient). While the Contractor has no direct contractual privity
with the EFC, as a lender to the Recipient for the funding of this project, the Recipient and the Contractor
agree that the EFC is a third-party beneficiary and neither this paragraph (nor any other provision of this
Agreement necessary to give this paragraph force or effect) shall be amended or waived without the prior
written consent of the EFC.
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INTRODUCTION

A description of requirements as they relate to construction contracts funded in whole or in part by the
New York State Revolving Funds:

Applicability:

This guidance applies to construction contracts entered into between an SRF recipient (Recipient) and a
contractor (or subcontractor) when SRF funds are expended for the acquisition, construction, demaolition,
replacement, major repair or renovation of real property and improvements thereof.

Purpose of Documents:

This guidance is designed to complement the required contract language as set forth in Part 1, by
providing additional information intended to assist SRF Recipients and bidders in complying with EEO,
MWBE, DBRA, AIS and other requirements of the SRF programs, including:

e New York State Executive Law, Article 15-A and New York Code of Rules and Regulations, Title
5 (5 NYCRR) Parts 140-145 (Regulations of the Commissioner of Economic Development)

e 40 Code of Federal Regulations (CFR) Part 33 — “Participation by Disadvantaged Business
Enterprises in US EPA Programs”

o Davis Bacon Related Acts (DBRA) consisting of the following:
The Davis Bacon Act; Copeland Act 40 U.S.C. 3145; Reorganization Plan No. 14;
Department of Labor 29 CFR Parts 1, 3, and 5; Contract Work Hours and Safety Standards Act

e P.L. 113-76, Consolidated Appropriates Act, 2014; WRRDA Section 608 of the Federal Water
Pollution Control Act, as revised — “American Iron and Steel” (AIS)

e Restrictions on Lobbying

Contractors are required to engage in procurement practices that will provide opportunities for
meaningful participation of minority and women-owned business enterprises (MWBE) in providing
construction, labor, travel, equipment, materials, supplies, services (including legal, financial, engineering
or other professional services), or any combination of the above, and practices to encourage the
employment of minorities and women in the workforce.

Contractors are required to engage in oversight practices that ensure that the wages paid to employees
and subcontractors are consistent with DBRA requirements including payment of the higher of the state
or federal wages.

Failure to report on EEO participation or to meet all the requirements of MWBE, DBE, DBRA and AIS
regulations in a timely manner may result in withholding of disbursements of SRF funds or other remedies
as reflected in the SRF financial assistance agreement. This may affect the contractor’'s payments.

Contractors are required to use iron and steel products made in the United States for the construction,
alteration, maintenance, or repair of a public water system or treatment works.

Reference the EFC website to ensure the most recent forms and language. (www.efc.ny.gov)
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SECTION 1 EQUAL EMPLOYMENT OPPORTUNITY

**(Applies to all contracts)**

A.

WORKFORCE DIVERSITY

Contractors are required to document their efforts to meet EEO goals for the employment of
minorities and women on all SRF funded projects on the EEO Workforce Utilization Report. The
United States Department of Labor (DOL) has established EEO goals for employment of minority
and women. The goals are available on EFC’s website in the Prime Contractor folder.

EEO POLICY STATEMENT

The EEO Policy Statement is documentation of a contractor’'s policy of non-discrimination in
accordance with federal and state laws. The EEO Policy Statement must: be submitted to the
Recipient’s minority business officer (MBO) as part of any bid proposal; include language as
defined above (see Required Terms for Project Contracts and Subcontracts — EEO Policy
Statement definition); and be signed by each potential bidder.

The EEO Policy Statement can be found in the required forms section of this document and on
EFC’s website in both the Prime Contractor and MWBE Subcontractor.

EEO WORKFORCE UTILIZATION REPORTS

Upon the execution of the contract and monthly thereafter, the contractor shall submit to the
Recipient's MBO an EEO Workforce Utilization Report that documents the actual labor hours
worked by ALL contractor AND subcontractor employees during the prior month period, on
activities related to the contract, broken down by specific ethnic background, gender, and Federal
occupational categories or other appropriate categories specified by the Recipient.

The EEO Workforce Utilization Report is part of the MWBE Monthly Report form. Both the EEO
Workforce Utilization Report and MWBE Monthly Report are found on the EFC website in the
Prime Contractor folder.

All EEO Workforce Utilization Reports submitted by the contractor and subcontractor must reflect
a separation of the workforce utilized in the performance of this contract from contractor or
subcontractor's total workforce. The EEO Workforce Utilization Report must indicate that the
information provided relates to the actual workforce utilized. If the contractor or subcontractor fails
to separate the workforce to be utilized on this contract from the total workforce as determined by
Recipient, contractor shall submit the EEO Workforce Utilization Report and indicate that the
information provided is contractor or subcontractor's total workforce during the subject time
frame, not limited to work specifically under a particular contract.

OTHER CONSTRUCTION CONTRACTOR RESPONSIBILTIES

1. Display the EEO poster at the project site in a visible location. The EEO poster is found at
http://www.dol.gov/oasam/programs/osdbu/sbrefa/poster/matrix.htm.

2. Make all EEO documents and records available upon request to EFC staff, MBO, or their
authorized representatives.

3. Provide programs to ensure that minority group members and women are afforded equal
employment opportunities without discrimination on the basis of race, color, national origin
(including limited English provision), age, disability, sex, gender, sexual orientation, religion,
genetic characteristics or information, status as a victim of domestic violence, veteran or
military status, marital or family status, or any other discrimination prohibited by law.
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SECTION 2 MINORITY & WOMEN-OWNED BUSINESS ENTERPRISE
and DISADVANTAGED BUSINESS ENTERPRISE

**(DBE Applies to all contracts

MWBE Applies to all: (1) Construction Contracts greater than $100,000
(2) Projects that are initially under these thresholds but subsequent change orders
increase the contract value above $100,000
(3) Change orders greater than $25,000)**

A. MWBE REQUIREMENTS

Recipients, contractors and subcontractors must comply with New York State Executive Law,
Article 15-A and New York Code of Rules and Regulations, Title 5 (5 NYCRR) Parts 140-145
(Regulations of the Commissioner of Economic Development).

Construction contracts, for the purposes of SRF MWBE compliance, are written agreements
between an SRF Recipient and a contractor (or subcontractor) whereby the SRF Recipient
commits to expend funds for the acquisition, construction, demolition, replacement, major repair
or renovation of real property and improvements thereof in support of an SRF financed project.

Amendments or change orders for such construction contracts with a value greater than $25,000
may be subject to MWBE requirements as well. The Prime contractor is to seek additional
MWBE patrticipation for the additional value of the contract unless EFC determines otherwise.

If contracts with a value of $100,000 or less have subsequent change orders or amendments that
bring the total contract value to greater than $100,000, the full value of the contract will then be
subject to MWBE requirements.

B. MWBE PARTICIPATION GOALS (FAIR SHARE OBJECTIVES)

Based on the report, “The State of Minority and Women-Owned Business Enterprise: Evidence of
New York, April 29, 2010” (NYS Disparity Study), there is a demonstrated availability of MWBEs
throughout New York State. Contractors are required to solicit participation of MWBE contractors
(including subcontractors, consultants, and service providers) for SRF funded projects.

MWBE patrticipation goals will be based on the execution date of each respective contract, unless
MWBE patrticipation goals have been otherwise specified in an executed SRF grant agreement or
project finance agreement.

10/1/2012 — Present MWBE Combined Goal*
All counties 20%
*May be any combination of MBE and/or WBE participation
10/1/2011 — 9/30/2012 MBE Goals | WBE Goals
New York City (Bronx, Brooklyn, Manhattan, 17% 8%
Queens, Staten Island)
Dutchess Putnam Suffolk
Nassau Rockland Ulster 10% 6%
Orange Sullivan Westchester
All counties not listed above 9% 5%
10/2009 — 9/30/2011 MBE Goals WBE Goals
New York City and Long Island Region 21.5% 13.7%
(Bronx, Brooklyn, Manhattan, Queens, Staten
Island, Nassau, Suffolk)
All Counties not listed above 6% 6%
[ 1994 — 9/2009 | MBE Goals* | WBE Goals* |

* Speak with EFC representative for specific MWBE patrticipation goals
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C. RECEIVING CREDIT UNDER THE EFC MWBE PROGRAM

To receive MWBE participation credit, contractors performing work that have been identified in an
approved MWBE Utilization Plan (See Subsection D1 below for more information) must be
certified as an MBE or WBE by the Division of Minority and Women'’s Business Development,
Empire State Development Corporation (ESDC). Conditional credit will be given for firms that
have applications pending with ESDC.

Prime contractors that are certified MWBE will receive credit for MWBE patrticipation.
A list of firms certified in New York State can be found on the ESD website at

https://ny.newnycontracts.com. Searches can be performed by the business name, commodity
code or business description.

D. CONSTRUCTION CONTRACTOR'S MWBE RESPONSIBILITIES

At the Time of Bid:

The completed forms listed below shall be part of the official bid submission by each
competing contractor:

e EPA Form 6100-3 “DBE Subcontractor Performance Form”

Each potential bidder shall complete this form and submit it to the MBO for each MWBE
firm contacted during the bid or proposal preparation process, and make reasonable
efforts to obtain signatures from the MBEs and WBEs contacted. This form shall be
completed by each potential subcontractor and submitted to the MBO as part of the bid
submission.

e EPA Form 6100-4 “DBE Subcontractor Utilization Form”
This form shall be completed by each potential bidder and submitted to the MBO as part of
the bid submission. On this form, each bidder offers their estimated plan for MBE and
WABE utilization for their contract.
NOTE: The EEO Policy Statement should be completed and submitted at this time.

Prior to Award of the Contract:

e EPA Form 6100-2 “DBE Subcontractor Participation Form”

Distribute the form to MWBE Subcontractors who are listed on the 6100-4 form. Submit
documented proof (e.g. emalil, letter, certified mail receipt) to the MBO that the 6100-2
form was sent to the MWBE Subcontractors. (See Part 3: Required Forms)

After Award of the Contract:

Each prime contractor is obligated to seek MWBE patrticipation and document their good faith
efforts to meet MWBE goals.

1. MWBE Utilization Plan (UP)

a. Due Date: MWBE UPs are required to be submitted to the MBO no later than the
date of execution of the contract.

b. Preparation: Each contractor shall prepare an MWBE UP that provides information
describing MBEs and WBEs to be utilized during the term of the contract. The
MWBE UP will reflect the EFC MWBE goals that apply to the contract as well as the
contractor’'s anticipated MWBE participation. The contractor will transmit the
completed MWBE UP form, with all pages filled out, to the MBO. Blank MWBE UP
forms are available on EFC’s MWBE website.
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MWBE UP revisions should be submitted to the MBO, with the next monthly report.
When an MWBE UP is revised due to execution of a change order, the change order
should be submitted to the MBO with the revised MWBE UP.

c. NYS Certified: The MBEs and WBEs identified in the MWBE UP must be certified
by, or have applied for certification from:

Empire State Development Corporation

Division of Minority and Women’s Business Development
625 Broadway

Albany, New York 12245

Phone: 1-800-782-8639
https://www.ny.newnycontracts.com

d. Supplier Credit: Credit for MBE/WBE participation shall be granted for MWBE firms
performing a commercially useful business function according to custom and practice
in the industry.

“Commercially useful functions” normally include:

i. Providing technical assistance to a purchaser prior to a purchase, during
installation, and after the supplies or equipment are placed in service;

ii. Manufacturing or being the first tier below the manufacturer of supplies or
equipment; or

ii. Providing functions other than merely accepting and referring requests for
supplies or equipment to another party for direct shipment to a contractor.

iv. Being responsible for ordering, negotiating price, and determining quality and
guantity of materials and supplies.

MBE/WBE goal crediting:

i. For MWBE suppliers who are manufacturers, fabricators, or official
manufacturer's representatives who are warehousing such goods, up to
100% of the MBE/WBE objective may be credited.

i. No credit will be granted for MBEs and/or WBEs that do not provide a
commercially useful function.

e. Waiver Request: If the contractor’s application of good faith efforts does not result in
the utilization of MBE and/or WBE firms to achieve the aforementioned goals or a
specialty equipment/service waiver is requested, the contractor shall complete the
waiver request portion of the MWBE UP, attach appropriate documentation, and
submit it to the MBO. See Section F for more information.

f. MWBE Utilization Plan Acceptance vs. Notice of Deficiency: The MBO will
evaluate a completed MWBE UP. Upon review and application of the requirements
set forth in this guidance, if the MBO finds the UP acceptable, they will forward to
EFC for review. If the MBO finds the UP insufficient, they will work with the
contractor to address deficiencies before submitting to EFC for review. A written
notice of acceptance or denial will be issued by EFC within 20 business days of
receipt of the UP. Upon notice of deficiency to the contractor from either the MBO or
EFC, the contractor shall respond with a written remedy to such notice within seven
(7) business days.

In coordination with the MBO, EFC will accept an MWBE UP upon consideration of
many factors, including the following:

i. The MWBE UP indicates that the proposed goals for the project will be achieved;
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ii. A prime contractor, who is a certified MBE or WBE, will be credited for up to
100% of the category of their certification. However, good faith efforts to seek
participation in the other category are required; and

iii. Adequate documentation to demonstrate good faith effort and/or support a
specialty equipment/services waiver as described in Section D2.

UP Acceptance: Within 10 days of the final acceptance of a MWBE UP or Waiver
Request, EFC will post the approved MWBE UP or Waiver Request on the EFC
website.

Conditional Utilization Plan: In coordination with the MBO, EFC may issue
conditional acceptance of UPs pending submission of additional documentation that
demonstrates there will be an increase in MWBE participation.

Revisions of the MWBE Utilization Plans: If project conditions change such that
the information submitted in the approved MWBE UP is no longer valid, the
contractor shall indicate the changes to the MBO in the next monthly report. At EFC’s
discretion, a completely revised MWBE UP form and good faith effort documentation
may be required to be submitted.

Projects Co-Funded with other state/federal agencies: In the event EFC is
providing financial assistance to a project that is also financially supported by other
state/federal agencies, EFC may defer to the MBE and WBE participation goals and
program established by those agencies.

2. Good Faith Effort Documentation

Prime contractors shall maintain documentation of their efforts to solicit participation of
MWBE firms for SRF-funded projects in an effort to meet the appropriate goals. In the
event respective goals are not achieved, the contractor must submit sufficient
documentation to demonstrate good faith efforts have been made to provide
opportunities to certified MWBE firms to participate in SRF-funded projects.

Examples of documentation of good faith efforts are set forth below:

The SRF Bid Packet

Information on the scope of work related to the contract and specific steps taken to
reasonably structure the scope of work to break out tasks or equipment needs for the
purpose of providing opportunities for subcontracting with, or obtaining supplies or
services from, MBEs or WBEs.

Printed screenshots of the directory of Certified Minority and Women Owned
Businesses (MWBE directory) on ESD’s website on a statewide basis, if appropriate,
for both MBEs and WBEs that provide the services or equipment necessary for the
contract. Contact the MBO for assistance in performing a proper search including
identifying a sufficient number of solicitations to show that good faith effort was made.

Copies of timely solicitations and documentation that the contractor offered relevant
plans, specifications, or other related materials to MBE and WBE firms on ESD’s
MWBE directory to participate in the work, with the responses.

The contractor is to offer sufficient advance notice proportional to the size and
complexity of the contract to enable MBEs and WBEs to prepare an informed
response to the solicitations for participation as a subcontractor or supplier. The
solicitations and responses are required to be documented in a log to be submitted in
the case where the goal is not met. The log should consist of the list of MBE and
WBE firms solicited, their contact information, the type of work they were solicited to
perform (or equipment to provide), how the solicitation was made (fax, phone, email)
and the contact information, the contacts name and the outcome. If a bid was
received, the bid price should also be included in the log. See a sample log entry
below:
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Date M/WBE | Company | Scope Contact | Phone/ | Solicitation | MWBE Negotiation Selected?
Type of work | Name Email Format Response | Required? If not, Explain

If no response was received to an initial solicitation, at least one follow-up solicitation
should be made in a different format than the first, e.g. fax followed by phone call.
Any bids received from non-MWBE firms should also be tracked on the log.

Submit the EPA 6100-3 and 6100-4 forms that are required as part of all bids or
proposals. A properly completed EPA 6100-3 form is good indication of a contact to
an MWBE and their response to the contact. If solicitations do not result in obtaining
sufficient participation of MWBE firms due to non-responsiveness, please contact the
MBO or EFC MWBE representative for support.

e Copies of any advertisements of sufficient duration to effectively seek participation of
certified MBE and WBEs timely published in appropriate general circulation, trade
and MWBE oriented publications, together with listing and dates of publication of
such advertisements. EFC recommends the use of the Contract Reporter that is free
to all Contractors - https://www.nyscr.ny.gov/. A log should be kept of the responses
to the ads, similar to the log for MWBE firm solicitation and should include the non-
MWBE firms that responded and the bid prices. Any negotiations should be
documented in the log.

e Documents demonstrating that insufficient MBEs or WBEs are reasonably available
to perform the work. Based on the NYS Disparity Study, there is a presumption of
MBE and WBE statewide availability, unless information is submitted indicating
otherwise.

e A written demonstration that the contractor offered to make up any inability to meet
the project MWBE participation goals in other contracts and/or agreements
performed by the contractor on another SRF funded project.

e The date of pre-bid, pre-award, or other meetings scheduled by the Recipient, if any,
and the contact information of any MBEs and WBEs who attended and are capable
of performing work on the project.

e Any other information or documentation that demonstrates the contractor conducted
good faith efforts to provide opportunities for MWBE participation in their work. For
instance, prime contractors and MBOs should develop a list of MWBE firms that have
expressed interest in working on SRF funded projects

e The use of certified Disadvantaged Business Enterprises (DBE), Small Business
Administration (SBA), and Veteran-Owned Small Businesses (VOSB) may be
considered as a demonstration of Good Faith Efforts.

3. Subcontract Agreements

The contractor shall submit copies of all legally signed subcontracts, agreements, and
purchase orders that are referred to in the MWBE Utilization Plan to the MBO within 30
days of their execution. These subcontracts and/or purchase orders must include the
following information:

Actual dollar amount of the subcontract;

A job description of the work to be performed by the subcontractor;

Signatures of both parties;

Date of execution;

®© o0 T oo

MWBE language (included in this bid packet); and

f. A signed EEO Policy Statement Agreement (See Required Forms).
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NOTE: Purchase orders must be sent with copies of both sides of cancelled checks.
4. Monthly Reports

The contractor must submit monthly MWBE payment reports supplemented with proof of
payment to the MBO. Blank monthly report forms are available on EFC’s website or from
the MBO. Monthly reports should be submitted to the MBO within 3 business days after
the end of each month being reported.

As part of the Monthly Report, the contractor must provide documentation to the MBO
that subcontractors have been paid within 30 days of receipt of payment from the
Recipient.

The final monthly payment report must reflect all Utilization Plan revisions and all change
orders.

5. Other Construction Contractor Responsibilities

a. Continue good faith efforts to seek opportunities for MBE and WBE patrticipation even
if proposed goals have been achieved. In addition, any revisions to an MWBE
Utilization Plan must be documented in the next monthly report to the MBO for
approval.

b. Provide written notification to the MBO and EFC of any termination of an MBE or
WBE subcontractor. This should be reported as part of the revised MWBE Utilization
Plan or in a monthly report.

c. Provide timely and complete responses to inquiries from either the MBO or EFC staff
as requested.

d. Make all MWBE documents and records available upon request to EFC staff, the
MBO, or their authorized representatives.

e. Manage the project in a manner that creates meaningful opportunities for
participation by MBEs and WBEs.

f.  Provide programs to ensure that minority group members and women are afforded
equal employment opportunities without discrimination on the basis of race, color,
national origin (including limited English provision), age, disability, sex, gender,
sexual orientation, religion, genetic characteristics or information, status as a victim of
domestic violence, veteran or military status, marital or family status, or any other
discrimination prohibited by law.

Additional guidance and requirements pertaining to the preparation and submission of the
MWBE Utilization Plans can be found in the Part 1: Required Contract Language.

NOTE: Failure by the contractor to receive acceptance of the MWBE Ultilization Plan by
the Recipient or EFC may result in withholding of progress payments. Such withholding
of progress payments shall not relieve the contractor of any contract requirements
including the completion of the project within the specified contract time.

E. SUBCONTRACTOR’S MWBE RESPONSIBILITIES

Subcontractors are those individuals or business enterprises that contract directly with
contractors. Subcontractors should:

1. Maintain their MWBE certifications, and notify the contractor and MBO of any change in

their certification status.
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Respond promptly to solicitation requests by completing and submitting bid information in
a timely manner.

Maintain business records that should include, but not be limited to,
contracts/agreements, records of receipts, correspondence, purchase orders, and
canceled checks.

Complete and submit the EPA Form 6100-3 “DBE Subcontractor Performance Form” to
the contractor prior to submission of the bid. Provide a receipt of EPA Form 6100-2 “DBE
Subcontractor Participation Form” to the contractor prior to award of contract.

Ensure that a required EEO Policy Statement is included in each subcontract.
Additionally, signed versions of each subcontract should be sent to the MBO within 30
days of execution.

Provide programs to ensure that minority group members and women are afforded equal
employment opportunities without discrimination on the basis of race, color, national
origin (including limited English provision), age, disability, sex, gender, sexual orientation,
religion, genetic characteristics or information, status as a victim of domestic violence,
veteran or military status, marital or family status, or any other discrimination prohibited
by law.

Notify the MBO and EFC when contract problems arise, such as non-payment for
services or when the subcontractor is not employed as described in the MWBE Utilization
Plan.

Perform the subcontracted scope of work in a professional and timely manner.

F. WAIVER REQUESTS

Each contractor is required to create meaningful opportunities for certified MWBE participation
and to offer the MWBE certified firms a fair share of their work. After making good faith efforts to
create meaningful opportunities, a contractor may find that it is not possible to meet the MWBE
goals. In that case, the contractor shall request a waiver from the goals.

Even if an MWBE waiver is granted, EEO information must still be submitted. The EEO
information is submitted as part of the Monthly Report.

1.

Preparation: The contractor shall complete the waiver request portion of the MWBE
Utilization Plan and submit it to the MBO along with adequate good faith effort
documentation and a letter explaining why the waiver is necessary.

Waiver Review: The MBO and EFC will review each waiver request based on the good
faith effort criteria presented above and the documentation submitted with the waiver
request. EFC will not issue any automatic waivers from MWBE responsibilities. A full or
partial waiver from the MWBE goals can be requested.

Specialty Equipment/Service Waiver: A specialty equipment/service waiver may be
granted in cases where:
a. equipmentis made by only one non-MWBE manufacturer,

the technical specifications call for equipment that is not available through an MWBE
supplier;

c. the equipment is constructed on site by specially trained non-MWBE labor;
d. the service is not available through an MWBE (such as work done by National Grid);

e. the service is proprietary in nature (such as use of certain computer software
necessary for control systems); or

f.  the service cannot be subcontracted (such as litigation services).
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If the contract includes specialty equipment or services, and documentation is submitted
demonstrating that there are no MBE/WBE firms capable of completing this portion of the
contract, the specialty amount of the contract may be deducted from the total contract
amount to determine the MWBE Eligible Amount and the goals would be applied to the
MWBE Eligible Amount. This determination is made at the discretion of the MBO and
EFC.

Example:
$200,000 - $50,000 = $150,000
(Contract) (Specialty equipment/service)  (MWBE Eligible Amount)

The MWBE goal is applied to the remaining balance.

A request for this specialty equipment/service deduction can be completed by filling out
section two of the MWBE Utilization Plan and submitting it to the MBO. The request
must include a copy of the page from the contract where the equipment/ service is
described and the cost of each item. For construction contracts, the schedule of values
or bid tabulation sheet should also be submitted. Additional documentation may be
requested by the MBO or EFC.

PROTESTS/COMPLAINTS

Subcontractors or contractors who have any concerns, issues, or complaints regarding the
implementation of the SRF MWBE/EEO Program, or wish to protest should do so in writing to the
project MBO and EFC. The MBO, in consultation with EFC, will review the circumstances
described in the submission, investigate to develop additional information, if warranted, and
determine whether action is required. If the subcontractor believes the issue has not been
resolved to their satisfaction, they may appeal in writing to EFC for consideration.

WASTE, FRAUD AND ABUSE

Subcontractors, contractors, service providers, or Recipients who know of or suspect any
instances of waste, fraud, or abuse within the MWBE & EEO Program should notify the project
MBO and EFC immediately. Additionally, suspected fraud activity should be reported to the
USEPA - Office of Inspector General Hotline at (888) 546-8740, the New York State Office of
Inspector General at (800) 367-4448, or the ESD Compliance Office at (212) 803-3268.

REMEDIES

If a Recipient makes a determination that a contractor has been non-responsive, is non-
responsible, or is in breach as a result of a failure to comply with the program requirements
discussed in Part 1: Required Contract Language, Recipient may withhold funds under the
contract or take such other actions, impose liquidated damages or commence enforcement
proceedings.

If a contractor or subcontractor fails to submit to Recipient an EEO policy statement within the
required timeframe, Recipient may declare the contract to be null and void.

A failure to submit and/or adhere to an EEO policy statement and an MWBE Utilization Plan, and
any other required reports, shall constitute a material breach of the terms of the contract between
contractor and Recipient, and justify a finding of contractor non-responsiveness.
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SECTION 3 RESTRICTIONS ON LOBBYING

**(Applies to all contracts greater than $100,000)**

Each contractor and subcontractor which has a contract with Recipient exceeding $100,000 shall provide
to the Recipient an executed certification on the form provided, that it will not expend appropriated federal
funds to pay any person for influencing or attempting to influence an officer or employee of any agency,
Member of Congress, officer or employee of Congress or any employee of any Member of Congress in
accordance with the provisions of 40 CFR Part 34, and to maintain such certification for their own
records.

SECTION 4 DBRA REQUIREMENTS

**(Applies to all: (1) Construction Contracts greater than $2,000
(2) CWSRF Treatment Works Projects only — see Defined Terms
(3) DWSRF Projects)**

The Davis Bacon Related Act (DBRA) applies to all CWSRF-funded construction contracts for Treatment
Works Projects and all DWSRF-funded construction contracts in excess of $2,000 that are under
construction after October 30, 2009. When SRF funding is sought for contracts where the construction
started prior to October 30, 2009 but construction is still ongoing, it will be necessary to execute a change
order to incorporate the DBRA provisions. DBRA requirements do not apply to non-construction
contracts or for construction work categorized by EPA as non-point source projects or estuary
management program projects, unless the project involves treatment plant work.

(Contact EFC or DOH Project Engineer prior to bid if you have these types of projects.)

The following activities must be implemented by each contractor on an SRF funded project in order to
maintain compliance with the DBRA. These contractual obligations are included in the contract language
in Part 1: Required Contract Language and expanded upon below.

Prior to bid and execution of any SRF eligible contracts, complete the following activities:

A. FEDERAL AND STATE WAGE RATES

When preparing the bid for SRF project, the contractor must use the higher of the prevailing
federal, state, or applicable local wage rates paid to each trade. These rates apply to
subcontractors working on the project as well. Federal wage rates can be found at
http://www.wdol.gov/.

B. DEBARRED OR SUSPENDED CONTRACTORS

The contractor should ensure that the subcontractors bidding on the work are not included on
either the state or federal debarred or suspended contractor’s list, located within the state wage
rate packet and available on the US  Department of Labor website
https://www.sam.gov/portal/public/SAM/.

C. CONTRACT LANGUAGE AND WAGE RATES

The contractor must ensure that the most recent DBRA contract language and federal wage rates
are included in the contract before execution.

Davis Bacon regulations require that Recipients must amend the solicitation if the Department of
Labor issues a modification to the wage rates more than 10 days prior to the closing date (i.e. bid
opening) for the solicitation.

Also, if the contract has not been awarded within 90 days after bid opening, the Recipient must
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modify the solicitation or contract to include the most recent federal wage rates, if they have been
modified. The federal wage website includes a list of wage determinations that are due for
revision.

After execution of any contracts, complete the following activities:

D. WAGE RATE COMPLIANCE VERIFICATION

Contractor/Subcontractor Responsibilities:

1.

10.

Post Davis Bacon Wage Poster and federal, state, and applicable local wages in a visible
area at the construction site. This poster may be found on the EFC website under the
Resource Library. (Refer to Part 3: Required Forms)

Make your employees and subcontractors’ employees available for wage interviews if
necessary. Wage interviews must be conducted confidentially and using Labor Standard
Interview Form (SF-1445) which can be found on the EFC website (www.efc.ny.gov) and
in the Required Forms section.

Use federal payroll form WH-347 and complete the certifications on the back. If another
form is being used, inform the Recipient and obtain a determination that the form is
equivalent to the federal form. (Refer to Part 3: Required Forms)

Pay the higher of prevailing federal, state, or applicable local wages, including benefits
(fringe & holidays), to each trade and overtime not less than one and one-half times the
basic rate of pay for hours in excess of forty hours on contracts in excess of $100,000.
The wage rates apply to subcontractor trades as well.

Maintain proof of apprentice and trainee ratios for both contractor and subcontractor and
certifications onsite.

Pay wages to your employees and your subcontractors on a weekly basis. Ensure that
your subcontractors are paying their employees weekly.

Ensure that the subcontracts contain the Davis Bacon contract language, the federal,
state, or applicable local wage determinations and equal employment opportunity
language. This language is provided in the Part 1: Required Contract Language. Federal
wage determinations are available at www.wdol.gov.

Provide payroll forms and apprentice and trainee certifications to the Recipient for their
records.

Report potential waste, fraud and abuse violations to the EPA Davis Bacon Contact and
DOL Wages and Hours District Office found on their website. http://www.wdol.gov/.

Any violations in payroll reporting or unpaid wages are subject to a daily monetary
penalty.

Note that EFC expects to perform interim and final construction inspections. The EFC
inspector can be expected to verify that the steps above are being followed and also
check to ensure the proper signs and wage rates are posted in a visible area.

SECTION 5 AlS REQUIREMENTS

**(Applies to all: (1) CWSRF Treatment Works Projects only — see Defined Terms

(2) DWSRF Projects)**

American Iron and Steel (AIS) requirements apply to any federally funded construction contract that
meets all of the following conditions:

e For the construction, alteration, maintenance, or repair of public water system or treatment works;

e That execute a financial assistance agreement with the NYS Environmental Facilities Corporation
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(EFC) after January 17, 2014 for assistance through either the Clean Water State Revolving Fund
(CWSREF) or the Drinking Water State Revolving Fund (DWSRF), and

e Did not have the project plans and specifications submitted for review by a NYS agency on or
before January 17, 2014 and approved by a NYS agency before April 15, 2014.

The following activities must be implemented by each contractor on an SRF funded project in order to
maintain compliance with the AIS program. These contractual obligations are included in the contract
language in Part 1: Required Contract Language and expanded upon below.

A. DEFINITIONS

It is required that all of the iron and steel products used in the project are produced in the United
States. The term “iron and steel products” means the following products made primarily of
iron or steel that is permanently incorporated into the public water system or treatment works:

Lined or unlined pipes or fittings
Manhole Covers

Municipal Castings (defined below);
Hydrants

Tanks

Flanges

Pipe clamps and restraints

Valves

Structural steel

Reinforced precast concrete
Construction materials (defined below)

For one of the listed products to be considered subject to the AIS requirement, it must be made of
greater than 50% iron and steel, measured by material cost.

Municipal castings — cast iron or steel infrastructure products that are melted and cast. They
typically provide access, protection, or housing for components incorporated into utility owned
drinking water, storm water, wastewater, and surface infrastructure. They are typically made of
grey or ductile iron, or steel. Examples of municipal castings are:

Access Hatches Inlets

Ballast Screen Junction Boxes

Benches (Iron or Steel) Lampposts

Bollards Manhole Covers, Rings and
Cast Bases Frames, Risers

Cast Iron Hinged Hatches Meter Boxes

Cast Iron Riser Rings Service Boxes

Catch Basin Inlet Steel Hinged Hatches
Cleanout/Monument Boxes Square and Rectangular
Construction Covers and Frames Steel Riser Rings

Curb and Corner Guards Trash receptacles

Curb Openings Tree Grates

Detectable Warning Plates Tree Guards

Downspout Shoes (Boot, Inlet) Trench Grates

Drainage Grates, Frames and Curb Valve Boxes, Covers and Risers
Inlets

Construction Materials — articles, materials, or supplies made primarily of iron and steel that are
permanently incorporated into the project, not including mechanical and/or electrical components,
equipment and systems. Some of these products may overlap with what is also considered
“structural steel”. This includes, but is not limited to, the following products:

Wire rod Wire rope and Cables bolts)

Bar Tubing Welding rods
Angle Framing Decking
Concrete Reinforcing bar Joists Grating

Wire Trusses Railings
Wire cloth Fasteners (i.e., nuts and Stairs
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Access ramps Roofing Fencing and fence tubing
Fire escapes Ductwork Guardrails

Ladders Surface drains Doors

Wall panels Cable hanging systems Stationary screens
Dome structures Manhole steps

NOT Considered Construction Materials: Mechanical and electrical components, equipment
and systems are not considered construction materials. Mechanical equipment is typically that
which has motorized parts and/or is powered by a motor. Electrical equipment is typically any
machine powered by electricity and includes components that are part of the electrical
distribution system.

The following examples (including their appurtenances necessary for their intended use and
operation) are NOT considered construction materials:

Pumps Clarifiers and clarifier mechanisms
Motors Rakes

Gear reducers Grinders

Drives (including variable frequency Disinfection systems

drives (VFDs)) Presses (including belt presses)
Electric/pneumatic/manual Conveyors, cranes

accessories used to operate valves HVAC (excluding ductwork)
(such as electric valve actuators), Water heaters

Mixers Heat exchangers

Gates Generators

Motorized screens (such as Cabinetry and housings (such as
traveling screens) electrical boxes/enclosures)
Blowers/aeration equipment Lighting fixtures

Compressors Electrical conduit

Meters Emergency life systems
Sensors Metal office furniture

Controls and switches Shelving

SCADA Laboratory equipment
Membrane bioreactor systems Analytical instrumentation
Membrane filtration systems Dewatering equipment

Filters

CERTIFICATION

Each contractor that has a contract with the Recipient shall provide to the Recipient an
executed certification on the form provided, that the iron and steel products and/or materials
used on this project are in full compliance with the American Iron and Steel requirements in
accordance with the provisions of the Consolidated Appropriations Act, and to maintain such
certification for their own records.

It is recommended that a step certification process is used, in which each handler (supplier,
fabricator, manufacturer, processor, etc) of the iron and steel products certifies that their step in
the process was domestically performed. Each time a step in the manufacturing process takes
place, the manufacturer delivers its work along with a certification of its origin.

A certification typically includes:

a. the name of the manufacturer

the location of the manufacturing facility where the product or process took place (not
its headquarters)

a description of the product or item being delivered

d. a signature by a manufacturer’s responsible party
These certifications should be collected and maintained by Recipients.

Alternatively, the final manufacturer that delivers the iron or steel product to the worksite, vendor,
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or contractor, may provide a certification asserting that all manufacturing processes occurred in
the US. While this type of certification may be acceptable, it may not provide the same degree of
assurance. Additional documentation may be needed if the certification is lacking important
information.

C. WAIVER REQUESTS
The EPA is allowed to issue waivers from the AlS requirements when:

e The application of the AIS requirements would be inconsistent with the public interest;

e Iron and steel products are not produced in the US in sufficient and reasonably
available quantities and of a satisfactory quality; or

e Inclusion of iron and steel products produced in the US will increase the cost of the
overall project by more than 25 percent.

AIS waivers can be product-specific, project-specific, regional, or nationwide. Waiver requests
can only be submitted by either EFC or DOH to EPA, and only EPA can approve an AlS waiver.
If the contractor is considering requesting an AIS waiver, documentation as described in the
EPA guidance should be developed and submitted to the EFC or DOH Project Engineer. See
EFC’s website for EPA guidance.

1. Waiver Documentation:

The contractor shall complete the waiver request to the Recipient along with adequate good
faith effort documentation. Waiver requests should include the following information:

Description of the foreign and domestic construction materials
Unit of measure

Quantity

Price

Time of delivery or availability

Location of the construction project

Name and address of the proposed supplier

A detailed justification for the use of foreign construction materials

S@moao0 Ty

For Cost Waiver Requests, the contractor should compare the overall cost of the project
with domestic iron and steel products to overall cost of the project with foreign iron and steel
products. Relevant excerpts from the bid documents used by the contractors to complete the
comparison, as well as supporting documentation indicating that the contractor made a
reasonable survey of the market, such as a description of the process for identifying
suppliers and a list of contacted suppliers may be used.

For Availability Waiver Requests, the request must include the following supporting
documentation necessary to demonstrate the availability, quantity and/or quality of the
materials for which the waiver is requested:

a. Supplier information or pricing information from a reasonable number of domestic
suppliers indicating availability/delivery date for construction materials

b. Documentation of the assistance recipient's efforts to find available domestic
sources, such as a description of the process for identifying suppliers and a list of
contacted suppliers

Project schedule

d. Relevant excerpts from project plans, specifications, and permits indicating the
required quantity and quality of construction materials

Availability Waiver Requests should include a statement from the prime contractor and/or
supplier confirming the non-availability of the domestic construction materials for which the
waiver is sought.
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2. Waiver Review:

The Recipient and EFC will review each waiver request based on the criteria presented
above and the documentation submitted with the waiver request. EFC will submit waiver
request directly to EPA for final approval of submission. Granting a waiver is a three-step
process:

a. Posting — After receiving an application for waiver of the AIS requirements, EPA
will publish the request on its website for 15 days and receive informal comment.

b. Evaluation — EPA will review the application to determine whether the application
properly and adequately documents and justifies the statutory basis cited for the
waiver to make a determination.

c. Determination — In the event that EPA finds that adequate documentation and
justification has been submitted, the EPA may grant a waiver to the Recipient.
The Recipient should keep a copy of the signed waiver in its project files.

D. DE MINIMIS WAIVER

The AIS de minimis waiver allows that incidental iron and steel components that are tracked in a
certain manner are exempt for the AIS requirements. Items that can be subject to the de
minimis waiver must be:

1. Essential, but incidental to the construction
2. Incorporated into the physical structure of the project. and
3. Often are low cost and procured in bulk.

Examples items eligible for de minimis tracking include: washers, screws, nuts, bolts, fasteners,
miscellaneous wire, corner bead, ancillary tubing, etc.

Examples of items that are NOT incidental and cannot be considered for de minimis tracking
include: process fittings, tees, elbows, flanges, brackets, valves, sewer or water pipes for
distribution, treatment or storage tanks, large structural support systems, etc.

To comply with the de minimis waiver, all items that are waived must meet the above criteria and
must be 5% or less of the total cost of materials incorporated into the project. This can be
measured on a project basis, or on a contract-by-contract basis, as long as the cost of the
tracked de minimis iron and steel items is 5% or less of the total material cost of materials
incorporated into the project.

Contractors should prepare a record, in spreadsheet form, which tracks the cost of all materials
incorporated into the project. This spreadsheet can be either project specific or contract specific.
If contract specific, a material tracking record for each construction contract should be prepared
and items that are subject to the AIS de minimis waiver highlighted. There should be a clear
calculation available to indicate that the cost of the de minimis iron and steel items is 5% or less
of the total cost of all materials.

E. INSPECTIONS

EFC or DOH can be expected to conduct occasional site inspections that will include a review of
AIS documentation for the project. Items that will be reviewed during these inspections include:
1. AIS certifications from vendors, suppliers, or manufacturers;

2. Contract and subcontracts to verify that the AIS contractual language has been
included; and

3. The lists of the incidental iron and steel project components that are claimed under the
AIS de minimis waiver.
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F. BEST PRACTICES

The following Best Practices are suggestions and recommendations for the Contractor to remain
in compliance with the AIS program. The EFC can be contacted directly with any questions
regarding compliance.

1.

The Contractor should carefully review the plans and specifications prepared to identify
iron and steel products (as defined previously in Section 5.A) used in each project and
incorporate American-made iron and steel at the time of bid.

The Contractor should acquire product certifications from all suppliers and
manufacturers for iron and steel products verifying that the products used in the project
are American-made. These certifications should be kept on file for the duration of the
project and provided to the SRF Recipient.

The product/manufacturer certifications should be submitted with each
equipment/material submittal to the Recipient and/or Engineer. The Contractor should
retain all delivery slips, certifications and approved submittals in their file for the
duration of the project.
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EEO PROGRAM
CHECKLIST

The EEO program is required of all contracts.

The following forms must be completed and submitted to the Recipient. Refer to
the applicable sections in the Guidance for further information.

At the Time of Bid: Guidance Reference

[J] EEO Policy Statement Section 1.B

After Contract Award:

[0 EEO Utilization Report Section 1.C

DAVIS BACON REQUIREMENTS
CHECKLIST

Contractors must comply with the DBRA program if “yes” is answered for BOTH
of the following question.

Yes No

[0 [ This project involves the construction, alteration, maintenance, or repair of a
public water system (DWSRF) or treatment works (CWSRF). Examples of
treatment works include but are not limited to collection systems, pump
stations, and wastewater treatment plants (see Definitions).

[0 [ The construction contract is greater than $2,000.

If you answered YES to all of the above, then the following forms and actions must
be completed by the Contractor on behalf of the Recipient. Refer to the applicable
sections in the Guidance for further information.

After Award of Contract Guidance Reference

[0 Post Davis Bacon Wage Poster and wage rates Section 4.A.1

[0  Submit weekly certified payrolls for all prime and Section 4.A.3
subcontractors

[J Pay the higher of prevailing federal, state, or applicable local Section 4.A.4
wages, including benefits to each trade, including
subcontractors.

[0 Ensure that the subcontracts contain Davis Bacon contract Section 4.A.7
language.

[0  Apprentice and Trainee Certifications (if applicable) Section 4.A.8
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MWBE and DBE PROGRAM
CHECKLIST

Contractors must comply with the MWBE program if “yes” is answered for any of
the following questions. The DBE program is required of all contracts.

Yes No
[0 [ The construction contract is greater than $100,000.
[0 O The initial construction contract was $100,000 or less, but a subsequent

change order increased the total contracted value over $100,000.
O
0 [O A partial or full waiver was not approved by the EFC.

]

A change order was approved that is greater than $25,000.

If you answered YES to any of the above, then the following MWBE forms must be
completed and submitted to the Recipient. The DBE forms are required of all
contracts that are bid. Refer to the applicable sections in the Guidance for further
information.

At the Time of Bid: Guidance Reference
0 EPA Form 6100-3: “DBE Subcontractor Performance Form” Section 2.D
0 EPA Form 6100-4: “DBE Subcontractor Utilization Form” Section 2.D

Prior to Contract Award

[0 EPA Form 6100-2: “DBE Subcontractor Participation Form” Section 2.D

After Contract Award

[0 MWABE Utilization Plan and/or Waiver Request and any Section 2.D.1
revisions subsequent to approval

[0 Good Faith Effort Documentation (if submitting waiver) Section 2.D.2

[0 All executed subcontracts, agreements and purchase orders Section 2.D.3

[0  Proof of payment to MWBE firms Section 2.D.4

[0 Monthly MWBE Reports Section 2.D.4
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AMERICAN IRON AND STEEL (AIS) REQUIREMENTS
CHECKLIST

Contractors must comply with the AIS program if “yes” is answered for ALL of
the following questions.

Yes No

[0 [ This project involves the construction, alteration, maintenance, or repair of a
public water system (DWSRF) or treatment works (CWSRF). Examples of
treatment works include but are not limited to collection systems, pump
stations, and wastewater treatment plants (see Definitions).

[0 O A financing assistance agreement with the NYS Environmental Facilities
Corporation (EFC) was executed after January 17, 2014 for assistance
through either the Clean Water State Revolving Fund (CWSRF) or the
Drinking Water State Revolving Fund (DWSRF).

[0 [ The project did not have the project plans and specifications submitted for
review by a NYS agency on or before January 17, 2014 and approved by a
NYS agency before April 15, 2014.

If you answered YES to all of the above, then the following forms must be
completed and submitted to the Recipient. Refer to the applicable sections in the
Guidance for further information.

After Contract Award Guidance Reference
[0  AIS Compliance Certifications for all applicable iron and steel Section 5.B
products
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Text Left Blank
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PART 3:
REQUIRED FORMS

FOR CONSTRUCTION CONTRACTS
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All required forms can be found on the EFC website (www.efc.ny.gov)

The following SRF forms are provided and may be required. Please refer to the
Guidance Section Checklists to determine which forms are applicable to your
project.

Guidance Reference

O EEO Policy Statement Section 1.B
0 EEO Workforce Utilization Report (form available online only) Section 1.C
OO0 MWABE Utilization Plan and/or Waiver Request (form available online only) Section 2.D.1
OO0 MWBE Monthly Report Form (form available online only) Section 2.D.4
(0 EPA Form 6100-2 “DBE Subcontractor Participation Form” Section 2.D
(0 EPA Form 6100-3 “DBE Subcontractor Performance Form” Section 2.D
O EPA Form 6100-4 “DBE Subcontractor Utilization Form” Section 2.D
[0 Lobbying Certification (Certification fc_)r Contracts, Grants, Loans, Section 3
and Cooperative Agreements 40 CFR 34)

0 AIS Compliance Certification Section 5.B
(0 Federal Payroll Form (WH-347) Section 4.A.3
[0 Labor Standards Interview Form (SF 1445) Section 4.A.2
(0 Davis Bacon Poster (WH-1321) Section 4.A.1
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AGREEMENT TO ABIDE BY EQUAL EMPLOYMENT OPPORTUNITY

POLICY STATEMENT REQUIREMENTS
NEW YORK STATE REVOLVING FUND (SRF)

I, , am the authorized representative of

Name of Representative Name of Contractor/Service Provider

I hereby certify that will abide by the equal employment

Name of Contractor/Service Provider

opportunity (EEO) policy statement provisions outlined below.

() A statement that the contractor will not discriminate on the basis of race, creed, color,
national origin, sex, age, disability, or marital status against any employee or
applicant for employment, will undertake or continue existing programs of
affirmative action to ensure that minority group members and women are afforded
equal employment opportunities without discrimination and will make and document
its conscientious and active efforts to employ and utilize minority group members
and women in its work force on contracts relating to the Project.

(i) An agreement that all of contractor’s solicitations or advertisements for employees
will state that, in the performance of the contract relating to this Project, all qualified
applicants will be afforded equal employment opportunities without discrimination
on the basis of race, creed, color, national origin, sex, age, disability or marital status.

(iii)  An agreement to request each employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other
agreement or understanding, to furnish a written statement that such employment
agency, labor union, or representative will not discriminate on the basis of race,
creed, color, national origin, sex, age, disability or marital status and that such union
or representative will affirmatively cooperate in the implementation of the
contractor’s obligations herein.

(iv) An agreement to comply with the provisions of the Human Rights Law (Article 15 of
the Executive Law), including those relating to non-discrimination on the basis of
prior criminal conviction and prior arrest, and with all other State and federal
statutory constitutional non-discrimination provisions.

Blank EEO Policy Statements are available at www.efc.ny.gov/mwbe, if needed.

If contractor fails to submit to Recipient an EEO policy statement consistent with the
provisions set forth above in clauses (i), (ii), (iii) and (iv) and within the timeframe required
thereof, Recipient may declare this contract to be null and void.

X

Contractor/Service Provider Representative

Once completed, please provide to the Prime Contractor and/or the community MBO



e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

An EPA Financial Assistance Agreement Recipient must require its prime contractors to provide this form to its
DBE subcontractors. This form gives a DBE! subcontractor? the opportunity to describe work received and/or
report any concerns regarding the EPA-funded project (e.g., in areas such as termination by prime contractor, late
payments, etc.). The DBE subcontractor can, as an option, complete and submit this form to the EPA DBE
Coordinator at any time during the project period of performance.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:
Contract Description of Work Received from the Prime Contractor Involving Amount Received

Item Construction, Services, Equipment or Supplies by Prime

Number Contractor

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




o United States
\’ Environmental Protection
\’ Agency

OMB Control No: 2090-0030
Approved: 8/13/2013
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

Please use the space below to report any concerns regarding the above EPA-funded project:

Subcontractor Signature

Print Name

Title

Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send

the completed form to this address.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

This form is intended to capture the DBE! subcontractor’s2 description of work to be performed and the price of
the work submitted to the prime contractor. An EPA Financial Assistance Agreement Recipient must require its
prime contractor to have its DBE subcontractors complete this form and include all completed forms in the prime
contractors bid or proposal package.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:

Contract Item Number Description of Work Submitted to the Prime Contractor Price of Work
Involving Construction, Services, Equipment or Supplies Submitted to the

Prime Contractor
DBE Certified By: O DOT O SBA Meets/ exceeds EPA certification standards?
O other: O YES O NO O Unknown

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA;‘erlngema rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name
Title Date

Subcontractor Signature Print Name
Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




o ) léJni'Eed States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

This form is intended to capture the prime contractor’s actual and/or anticipated use of identified certified DBE!?
subcontractors? and the estimated dollar amount of each subcontract. An EPA Financial Assistance Agreement
Recipient must require its prime contractors to complete this form and include it in the bid or proposal package.
Prime contractors should also maintain a copy of this form on file.

Prime Contractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address

Telephone No. Email Address

Issuing/Funding Entity:

| haye_ identified potential DBE O YES ®NO
certified subcontractors

If yes, please complete the table below. If no, please explain:

Subcontractor Name/ Company Address/ Phone/ Email Est. Dollar Currently
Company Name Amt DBE
Certified?

Continue on back if needed

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




o ¥ lélni*ged States ' . OMB Control No: 2090-0030
\"EPAAr;\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name

Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




CERTIFICATION FOR CONTRACTS, GRANTS, LOANS, AND COOPERATIVE AGREEMENTS

(LOBBYING CERTIFICATION)
40 CFR 34

Name of Municipality:
SRF Project No.:
Contractor:

The undersigned each certify, to the best of his or her knowledge and belief, that:

)

(2)

©)

No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of
any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report
Lobbying,” in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the award
documents for all sub-awards at all tiers (including sub-contracts, sub-grants, and contracts
under grant, loans, and cooperative agreements) and that all sub-recipients shall certify and
disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was
made or entered into. Submission of this certification is a prerequisite for making or entering into this
transaction imposed by section 1352, title 31 U.S. Code. Any person who fails to file the required certification
shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

Signature:

Name:

Title:

Date:

Contract ID:




Sample AIS Compliance Certification

Appendix 5: Sample Certifications

The following information is provided as a sample letter of step certification for AIS
compliance. Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Step Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.)
process for (manufacturing or fabricating) the following products and/or materials shipped or
provided for the subject project is in full compliance with the American Iron and Steel

requirement as mandated in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXxx
3. XxXxx

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative

19
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Sample AIS Compliance Certification


Sample AIS Compliance Certification (continued)

The following information is provided as a sample letter of certification for AIS compliance.
Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the following products and/or materials
shipped/provided to the subject project are in full compliance with the American Iron and Steel

requirement as mandated in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XxXxx
3. XxXxX

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative

20
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U.S. Department of Labor PAYROLL *

Wage and Hour Division (For Contractor's Optional Use; See Instructions at www.dol.gov/whd/forms/wh347instr.htm) U.S. Waze and Hour Division

Persons are not required to respond to the collection of information unless it displays a currently valid OMB control number. Rev. Dec. 2008
NAME OF CONTRACTOR [] OR SUBCONTRACTOR [] ADDRESS OMB No.: 1215-0149
Expires: 12/31/2011

PAYROLL NO. FOR WEEK ENDING PROJECT AND LOCATION PROJECT OR CONTRACT NO.

®3) (4) DAY AND DATE (5) (6) @) )
(8)
DEDUCTIONS

(0]

=
L)

NET

GROSS WITH- WAGES
WORK TOTAL RATE AMOUNT HOLDING TOTAL PAID

CLASSIFICATION HOURS WORKED EACH DAY HOURS OF PAY EARNED FICA TAX OTHER DEDUCTIONS| FOR WEEK

NAME AND INDIVIDUAL IDENTIFYING NUMBER
(e.g., LAST FOUR DIGITS OF SOCIAL SECURITY
NUMBER) OF WORKER

OT.OR ST.

WITHHOLDING
EXEMPTIONS

NO. OF

o

While completion of Form WH-347 is optional, it is mandatory for covered contractors and subcontractors performing work on Federally financed or assisted construction contracts to respond to the information collection contained in 29 C.F.R. §§ 3.3, 5.5(a). The Copeland Act
(40 U.S.C. § 3145) contractors and subcontractors performing work on Federally financed or assisted construction contracts to "furnish weekly a statement with respect to the wages paid each employee during the preceding week." U.S. Department of Labor (DOL) regulations at

29 C.F.R. § 5.5(a)(3)(ii) require contractors to submit weekly a copy of all payrolls to the Federal agency contracting for or financing the construction project, accompanied by a signed "Statement of Compliance" indicating that the payrolls are correct and complete and that each laborer
or mechanic has been paid not less than the proper Davis-Bacon prevailing wage rate for the work performed. DOL and federal contracting agencies receiving this information review the information to determine that employees have received legally required wages and fringe benefits.

Public Burden Statement

We estimate that is will take an average of 55 minutes to complete this collection, including time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. If you have
any comments regarding these estimates or any other aspect of this collection, including suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division, U.S. Department of Labor, Room S3502, 200 Constitution Avenue, N.W.
Washington, D.C. 20210

(over)


nthai

nthai

nthai

nthai


Date (b) WHERE FRINGE BENEFITS ARE PAID IN CASH

L - - |:| — Each laborer or mechanic listed in the above referenced payroll has been paid,

(Name of Signatory Party) (Title) as indicated on the payroll, an amount not less than the sum of the applicable
basic hourly wage rate plus the amount of the required fringe benefits as listed
in the contract, except as noted in section 4(c) below.

do hereby state:

1) That | pay or supervise the payment of the persons employed b
@ pay P pay P ploy y (c) EXCEPTIONS

on the
(Contractor or Subcontractor) EXCEPTION (CRAFT) EXPLANATION

; that during the payroll period commencing on the

(Building or Work)
day of , , and ending the day of , ,

all persons employed on said project have been paid the full weekly wages earned, that no rebates have
been or will be made either directly or indirectly to or on behalf of said

from the full

(Contractor or Subcontractor)

weekly wages earned by any person and that no deductions have been made either directly or indirectly

from the full wages earned by any person, other than permissible deductions as defined in Regulations, Part
3 (29 C.F.R. Subtitle A), issued by the Secretary of Labor under the Copeland Act, as amended (48 Stat. 948,
63 Start. 108, 72 Stat. 967; 76 Stat. 357; 40 U.S.C. § 3145), and described below:

REMARKS:

(2) That any payrolls otherwise under this contract required to be submitted for the above period are
correct and complete; that the wage rates for laborers or mechanics contained therein are not less than the
applicable wage rates contained in any wage determination incorporated into the contract; that the
classifications set forth therein for each laborer or mechanic conform with the work he performed.

(3) That any apprentices employed in the above period are duly registered in a bona fide
apprenticeship program registered with a State apprenticeship agency recognized by the Bureau of
Apprenticeship and Training, United States Department of Labor, or if no such recognized agency exists in a
State, are registered with the Bureau of Apprenticeship and Training, United States Department of Labor.

(4) That:

(a) WHERE FRINGE BENEFITS ARE PAID TO APPROVED PLANS, FUNDS, OR PROGRAMS NAME AND TITLE SIGNATURE

|

— in addition to the basic hourly wage rates paid to each laborer or mechanic listed in

the above referenced payroll, payments of fringe benefits as listed in the contract THE WILLFUL FALSIFICATION OF ANY OF THE ABOVE STATEMENTS MAY SUBJECT THE CONTRACTOR OR
have been or will be made to appropriate programs for the benefit of such SUBCONTRACTOR TO CIVIL OR CRIMINAL PROSECUTION. SEE SECTION 1001 OF TITLE 18 AND SECTION 231 OF TITLE

employees, except as noted in section 4(c) below. 31 OF THE UNITED STATES CODE.
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LABOR STANDARDS INTERVIEW

CONTRACT NUMBER EMPLOYEE INFORMATION
LAST NAME FIRST NAME M
NAME OF PRIME CONTRACTOR
STREET ADDRESS
NAME OF EMPLOYER
CITY STATE  |ZIP CODE
SUPERVISOR'S NAME
LAST NAME FIRST NAME Ml [WORK CLASSIFICATION WAGE RATE
HECK BELOW
ACTION CHECK BELO
YES NO
Do you work over 8 hours per day?
Do you work over 40 hours per week?
Are you paid at least time and a half for overtime hours?
Are you receiving any cash payments for fringe benefits required by the posted wage determination decision?
WHAT DEDUCTIONS OTHER THAN TAXES AND SOCIAL SECURITY ARE MADE FROM YOUR PAY?
HOW MANY HOURS DID YOU WORK ON YOUR LAST WORK DAY BEFORE TOOLS YOU USE
THIS INTERVIEW?
DATE OF LAST WORK DAY BEFORE INTERVIEW (YYMMDD)
DATE YOU BEGAN WORK ON THIS PROJECT (YYMMDD)
THE ABOVE IS CORRECT TO THE BEST OF MY KNOWLEDGE
EMPLOYEE'S SIGNATURE DATE (YYMMDD)
SIGNATURE TYPED OR PRINTED NAME DATE (YYMMDD)
INTERVIEWER
INTERVIEWER'S COMMENTS
WORK EMPLOYEE WAS DOING WHEN INTERVIEWED ACTION (If explanation is needed, use comments section) YES NO
IS EMPLOYEE PROPERLY CLASSIFIED AND PAID?
ARE WAGE RATES AND POSTERS DISPLAYED?
FOR USE BY PAYROLL CHECKER
IS ABOVE INFORMATION IN AGREEMENT WITH PAYROLL DATA?
[] ves [] no
COMMENTS
CHECKER
LAST NAME FIRST NAME M JOB TITLE
SIGNATURE DATE (YYMMDD)
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1445 (REV. 12-96)

Previous edition not usable Prescribed by GSA - FAR (48 CFR) 53.222(g)



EMPLOYEE RIGHTS

UNDER THE DAVIS-BACON ACT

FOR LABORERS AND MECHANICS
EMPLOYED ON FEDERAL OR FEDERALLY
ASSISTED CONSTRUCTION PROJECTS

THE UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

PREVAILING
WAGES

OVERTIME

ENFORCEMENT

APPRENTICES

PROPER PAY

(1-866-487-9243) TTY: 1-877-889-5627

You must be paid not less than the wage rate listed in the Davis-Bacon
Wage Decision posted with this Notice for the work you perform.

You must be paid not less than one and one-half times your basic
rate of pay for all hours worked over 40 in a work week. There are few
exceptions.

Contract payments can be withheld to ensure workers receive wages
and overtime pay due, and liquidated damages may apply if overtime
pay requirements are not met. Davis-Bacon contract clauses allow
contract termination and debarment of contractors from future federal
contracts for up to three years. A contractor who falsifies certified
payroll records or induces wage kickbacks may be subject to civil or
criminal prosecution, fines and/or imprisonment.

Apprentice rates apply only to apprentices properly registered under
approved Federal or State apprenticeship programs.

If you do not receive proper pay, or require further information on the
applicable wages, contact the Contracting Officer listed below:

or contact the U.S. Department of Labor’s Wage and Hour Division.

SWHD

U.S. Wage and Hour Division

For additional information:

1-866-4-USWAGE

WWW.WAGEHOUR.DOL.GOV

U.S. Department of Labor | Employment Standards Administration | Wage and Hour Division

WH 1321(Revised April 2009)



SRF Program Decision Tree

Contractor Project Service Provider
Role
CWSRF
Treatment public
Works or Contract Comply with
DWSRF Project DBE
Type See Part 2
. vP Sect. 1
Comply with
Davis Bacon CWSRF non-point
and AIS projects such as green
infrastructure and
e el estuary projects
Sect. 4 and 5
Contract

Contract Value

Value

No >$100K
>$100k <$100k
Yes Yes \|/Yes
Yes Yes Comply with Comply with Comply with
A A EEO EEO EEO
Acronym Ke Comply with Comply with
y y MWBE EEO MWBE MWBE See Part 2
* AIS — American Iron and Steel EEO DBE A$n2;:]?ndr'ent Lobbying See Part 2 Sect. 1
> is subject

» CWSRF — Clean Water State DBE e to MV{IBE See Part 2 Sect. 1and 2

Revolving Fund bbvi Sect. 1 Sect. 1,2 and 3
* DBE — Disadvantaged Lobbying I

Business Enterprise Sl

Sect.1,2and 3

* DWSRF — Drinking Water

State Revolving Fund Contract
* EEO — Equal Employment Vec Amendment No

Opportunity Yes Change Order No Changes Contract %
« MWBE — Minority and Changes Done Value?

Women-Owned Business Contract Value?

Enterprise
* RFP — Request for Proposal
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